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STATEMENT OF QUESTIONS PRESENTED 

1. Whether the agents, who had reliable information that 
appellant was a very big dealer in narcotics and who were 
shown a supply of drugs which had just been found concealed 
in a drain pipe adjacent to his apartment, had probable cause 
to obtain a search warrant. 

And whether appellant, who denied that there had ever been 
any marihuana in his apartment, had standing to seek suppres¬ 
sion of two marihuana cigarettes which the agents said they 
found in the apartment. 

2. Whether the trial court erred in its rulings on admission 
of evidence and on the sufficiency of the evidence. 

3. Whether the trial court erred in refusing certain requested 
instructions, and whether the charge as given was correct and 
adequate. 

a) 
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counterstatement of the facts 

On February 26, 1951, a four-count indictment was filed 
against appellant in the District Court. The first and second 
counts charged him with illegal purchase and illegal conceal¬ 
ment of a mixture of about 35 grains containing a compound of 
heroin, in violation of 26 U. S. C. 2553 (a) and 21 U. S. C. 174. 
The third count charged that he illegally obtained two mari¬ 
huana cigarettes without paying the required tax, in violation 
of 26 U. S. C. 2593 (a). The fourth count charged him with 
failure to register and pay the statutory tax required of legiti¬ 
mate marihuana dealers, in violation of 26 U. S. C. 3234 (a). 
(J. A. 41.) Only the third count went to the jury. The first 
two counts were dismissed by the trial judge after the opening 
statement by the prosecutor (J. A. 5,45); the fourth count was 
eliminated prior to the court’s charge (J. A. 22-23, 28). Ap¬ 
pellant was ultimately convicted on the marihuana purchase 
count and on June 1, 1951, he w’as sentenced to imprisonment 
for 20 months to 5 years (J. A. 47-48). 
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The Issuance of the Search Warrant. —The proceedings 
against appellant began with the issuance of a search warrant 
on February 6. 19.51. On that date Agent Pappas, of the Nar¬ 
cotics Bureau, appeared before the Commissioner and applied 
for a search warrant for appellant’s apartment and the ap¬ 
purtenances thereto, stating that he had grounds to believe that 
narcotics and paraphernalia used in connection with narcotics 
were being concealed therein (J. A. 49-50). In the affidavit 
attached to the application Pappas swore that he had been 
summoned by phone to the office of a Dr. Goodwin in the same 
building as appellant’s apartment; that the doctor showed him 
a large coffee bag in which were two glass bottles containing a 
large quantity of heroin capsules and a large envelope also con¬ 
taining heroin; that the bag had been brought to the doctor's 
office by Bohrer. an attendant at a nearby gasoline station, im¬ 
mediately after it had been found by Bohrer in a drain pipe; 
that the doctor had immediately called the agent; that the 
drain pipe was located “right along'’ the apartment of appel¬ 
lant; that the agent had reliable information that appellant 
was a large dealer in narcotics and kept his supply outside his 
apartment; and that appellant had been under continuous in¬ 
vestigation by the Bureau for the past six months. (J. A. 50.) 

On the basis of this affidavit the Commissioner immediately 
issued the requested warrant (J. A. 50-51). The return on the 
warrant indicates that it was executed at 1:00 p. m. that same 
day; that a copy of the warrant and a receipt for the articles 
seized were given to appellant; and that the following items 
were seized: two bottles containing narcotics in capsule form, 
a large envelope containing a powder believed to be narcotics, 
a cigarette package containing capsules believed to be nar¬ 
cotics, two marihuana cigarettes, a syringe, two hypodermic 
needles, and a can of milk sugar (J. A. 51). 

The Motions to Suppress Evidence and Quash the Search 
Warrant. —On March 13,1951, appellant filed a motion to sup¬ 
press “all of the evidence of alleged narcotics and of the alleged 
marihuana” set forth in the four counts of the indictment 
(J. A. 42^13). The motion alleged that the warrant was is¬ 
sued without probable cause and was illegally executed; that 
appellant was “framed” by the agents; that, if any narcotics 
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were seized by the agents in appellant’s apartment, they had 
been planted there by the agents; that, if any narcotics were 
seized in the apartment, that fact was not made known to ap¬ 
pellant and he was not furnished with an inventory. The mo¬ 
tion went to extreme lengths to avoid the slightest hint of an 
assertion or admission that any narcotics had actually been 
seized in the apartment. 

On March 16, 1951, appellant filed a motion to quash the 
search warrant and to suppress “all evidence allegedly seized” 
under the warrant (J. A. 44). The motion alleged that the 
warrant was issued without probable cause; that it was is¬ 
sued upon hearsay and not upon facts; and that it was obtained 
by the agents solely for the purpose of “framing” appellant. 

Hearings were had on the motions on April 6 and April 13 
(J. A. 52-5S). No witnesses were presented and the entire 
argument concerned the sufficiency of the agent’s affidavit to 
support the issuance of the warrant. 1 It was argued for ap¬ 
pellant that the affidavit failed to state probable cause because 
the facts alleged by the agent were not based upon his personal 
knowledge but upon information and belief. It was contended 
that the affidavit failed to state probable cause under the de¬ 
cision of this Court in Schencks v. United. States, 55 App. D. C. 
84, 2 F. 2d 1S5. The court stated, however, that the Schencks 
case, insofar as it held that a warrant could not be issued upon 
evidence which would be inadmissible at trial, had been over¬ 
ruled by the Supreme Court in Brinegar v. United States, 338 
U. S. 166. The court ruled that the affidavit contained facts 
sufficient to constitute probable cause and the motions were 
denied (J. A. 44-45, 5S). 

At the outset of the trial itself the motions were renewed, 
and after further argument by counsel for appellant they were 
again denied by the trial judge on the strength of the Brinegar 
case and United States v. Li Fat Tong, 152 F. 2d 650 (C. A. 2) 
(J. A. 1-5). Counsel again carefully impressed upon the court 
that apellant claimed no interest in the articles seized in his 

1 At an early stajre of the arprument counsel for appellant made it very 
clear that appellant claimed no interest in the seized narcotics, and stated 
that appellant’s story was that the contraband in question had been thrown 
into his apartment at the instance of the asents less than a minute before 
they entered to execute their search warrant (J. A. 53-54). 
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apartment, and maintained that they had been ‘"planted” there 
by the officers (J. A. 1). Xo effort was made, and no effort had 
been made prior to this point, to specify what articles appellant 
contended had been illegally seized, except for the general re¬ 
quest that “all evidence secured by virtue of that warrant” be 
suppressed (J. A. 1). 

During the trial appellant himself took the stand and specifi¬ 
cally and repeatedly denied that there were two marihuana 
cigarettes in his apartment at the time of the raid, denied that 
the agents had picked up a particular book in the apartment 
and found two marihuana cigarettes in it. denied that he had 
ever had that particular book in the apartment, and denied 
that any of the agents had ever shown him two marihuana 
cigarettes that day either in his apartment or later at head¬ 
quarters. He made no charge that the two cigarettes had been 
“planted” cither on his person or in his apartment. (J. A. 30- 
33: see also R. 143.) 

The Trial .—In his opening statement (R. 13-17) the prose¬ 
cutor told the jury that he intended to prove to them that 
Bohrer had a leak in the roof of his filling station: that upon 
investigation it was discovered that someone had placed a 
package containing the two glass bottles of narcotic capsules 
in a drain pipe; that he took the package to Dr. Goodwin in 
the building next door and the agents were called; that the 
drain where the bag was found on the roof was a few feet from 
appellants window; that after a warrant had been obtained 
Bohrer, at the direction of the agents," 

* * * went to the apartment of the defendant Scog¬ 

gins and knocked on the door. Mr. Scoggins opened 
the door and Mr. Bohrer asked him if this was his pack¬ 
age. He stated that this was not his package but he 

: It should he noted that the Statement of Facts in appellant’s brief re¬ 
lates the prosecutor’s opening statement accurately up to this point (Br. 
2-4). However, at this point, without any indication of the transition and 
in the middle of a paragraph, the brief switches from the prosecutor’s 
statement into appellant’s own subsequent testimony at the trial (Br. 4-5) — 
which testimony was. incidentally, specifically withdrawn by appellant’s 
counsel, after the trial judge had warned him that it would open the door 
to the Government to put in all its evidence as to the excluded heroin counts 
(infra, pp. 0-7). 



would take it and see if he could find out to whom it 
belonged. He took the package and shut the door 
* * * (R. 15); 

and that thereafter the agents entered the apartment and 
executed the search warrant. After some discussion the court 
stated that, on this statement, the evidence would not be 
sufficient to justify the conviction of appellant on the heroin 
counts, and a verdict of acquittal on the first two counts was 
directed (J. A. 5; R. 17-21). 

Appellant's counsel began his opening statement (R. 21-29) 
by telling the jury that he intended to prove that appellant 
at no time had any marihuana in his apartment, and that, if 
there was any marihuana in the apartment, it was brought in 
by the agents in an attempt to “frame” appellant (R. 22-23). 
At this point the court stopped counsel and warned him, at 
the bench, that he was making a very grave charge and that 
it would go hard with him if he failed to produce evidence to 
support it (R. 23-27). Counsel thereupon modified his state¬ 
ment and told the jury that appellant had never had any 
marihuana in his apartment, and that, if some marihuana was 
found in the apartment, he had no idea where it came from 
(R. 2S-29). The original statement by counsel, immediately 
withdrawn, is the only instance in the record in which either 
appellant or his counsel specifically claimed that the marihuana 
had been “planted” in the apartment. 

Agent Andrew testified that on February 6,1951, he and two 
other agents went to the door of appellant’s apartment, 
knocked, and called to appellant to open the door- Appellant 
opened the door part way with a chain still holding it on the 
inside. When one of the officers said, “Police. Open up,” 
appellant attempted to close the door, and the officers then 
forced it open and entered announcing that they were gov¬ 
ernment agents. (J. A. 6.) The agent went directly to the 
window where he picked up a package. He then stepped out 
of the window onto the roof and found a small manila bag 
containing a medicine dropper and two hypodermic needles. 
(J. A. 9-11.) On a table near the bed Agent Andrew found 
a book, “Really the Blues,” and on turning its pages he dis- 
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covered two hand-rolled cigarettes. Appellant said. “I didn’t 
know I had those,” and admitted that he had smoked mari¬ 
huana since 193S. There were no marihuana tax certificates 
near the cigarettes. (J. A. 7-8.) 

Agent Pappas testified that the officers entered the apart¬ 
ment pursuant to a search warrant; that he saw Agent Andrew 
find the two cigarettes in the book; and that as a result of his 
experience he knew them to be marihuana (J. A. 11-14). 

Young, a Government chemist, testified that he had examined 
the substance in the cigarettes with a microscope and identified 
it as marihuana. He said that, while part of the substance 
might have come from the stalk or the top. he was sure the 
greatest part of it came from leaves of the marihuana plant 
because he had seen the veins of the leaves. (J. A. 15-17.) 

Fisher, a deputy revenue collector, testified that on Febru¬ 
ary 12, 1951, he demanded, without success, that appellant 
produce a written order for the transfer of marihuana (J. A. 
7-20; R. 105). 

At this point Agent Andrew, who had been sitting in the 
courtroom since the conclusion of his testimony, was recalled 
to the stand, identified the two cigarettes, and stated that he 
had seen no tax stamp on them (J. A. 20). The Government's 
case was thereupon concluded and the court eliminated the 
fourth count, 3 leaving only the third count before the jury 
(J. A. 28). 

Appellant took the stand in his own defense and testified 
that Bohrer came to his door with the package that had been 
found in the drain pipe; that appellant denied it belonged to 
him; and that Bohrer then tossed it into the apartment with 
the suggestion that appellant find out to whom it belonged 
(R. 151-153). At this point the judge called a bench confer¬ 
ence and warned defense counsel that if this evidence as to the 
dismissed heroin counts was to remain in the case, the Govern¬ 
ment would be allowed to prove everything that was discovered 
as a result of the search (R. 153-154). Counsel thereupon 

1 The statute involved in the fourth count applies only to legitimate dealers 
who sell from the original stamped package but fail to register or pay the 
prescribed tax. It does not apply to illegitimate transactions (R. 141). 


withdrew from the jury all the testimony concerning the pack¬ 
age (R. 156, 157-15S; J. A. 30). Appellant then testified that 
the agents came to his door, knocked, and announced that they 
were police; that as he tried to push the door back to get the 
chain off they forced the door open and entered; and that they 
put handcuffs on him and searched the room (R. 156-158). 
As we have previously pointed out (supra, p. 4), he specifi¬ 
cally denied having either the marihuana cigarettes or the 
book spoken of by the agents in the apartment, and stated that 
the agents did not show him any marihuana or any such book 
(J. A. 30-33; R. 158-170). 

The Sentence .—During appellant’s own testimony it devel¬ 
oped that he had been in the Bataan Death March, had spent 
years in a Japanese prison camp, and had thereafter been hos¬ 
pitalized for nervousness (R. 171-176). In view of this, and 
because of the fact that there was no record of previous serious 
convictions, the trial judge indicated, prior to giving his in¬ 
struction to the jury, that he was disposed to deal leniently with 
appellant and stated that he would consider granting proba¬ 
tion (J. A. 34-36; R. 176-186). It may be asked, therefore, 
why the maximum sentence of 20 months to 5 years was im¬ 
posed for an offense involving only two marihuana cigarettes. 

In imposing sentence (R. 252-260) the trial judge said that 
appellant was entitled to a great deal of sympathy and that he 
had given much thought to the amount of the sentence. How¬ 
ever, he pointed out that the probation report, which was par¬ 
ticularly detailed because of the unusual circumstances, was 
very bad. That report showed that the Bureau of Narcotics 
and the Police Department considered appellant the most im¬ 
portant white purveyor of narcotics in the city; that they had 
never been able to make a case on him before because he was 
always careful not to be found with drugs in his possession; that 
he made a practice of getting young people addicted and then 
using them as agents; that he had lived with two or three 
women, and put them on the street “hustling" for him after 
getting them addicted; that a peddler in Miami was appar¬ 
ently receiving his supply through the mails from appellant; 
that he was an aggressive individual who got his way by threat- 
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cning and terrorizing others ; 4 and that he vehemently con¬ 
tended that he had been “framed” by the agents in this case, 
but was unable to give any reason why they should have had 
any desire to “frame” him. The trial judge further pointed 
out that, although appellant had not worked since he was dis¬ 
charged from the Army in 1940. he had a considerable income 
from some unexplained source, and that his claim to have been 
receiving checks from the Veterans Administration had been 
shown to be false. The court concluded that the interests of 
society required a long confinement, but recommended that ap¬ 
pellant be sent to an institution where he might have an op¬ 
portunity for rehabilitation and improvement in health (R. 214, 
25S, 260). 

STATUTES AND RULE INVOLVED 

Section 6 (a) of the Marihuana Tax Act, as amended, pro¬ 
vides (26 U. S. C. 2591 (a)): 

It shall be unlawful for any person, whether or not 
required to pay a special tax and register under sections 
3230 and 3231. to transfer marihuana, except in pur¬ 
suance of a written order of the person to whom such 
marihuana is transferred, on a form to be issued in blank 
for that purpose by the Secretary. 

Section S (a) of the Marihuana Tax Act, as amended, pro¬ 
vides in pertinent part (26 U. S. C. 2593 (a)): 

It shall be unlawful for any person who is transferee 
required to pay the transfer tax imposed by section 2590 
(a) to acquire or otherwise obtain any marihuana with¬ 
out having paid such tax; and proof that any person 
shall have had in his possession any marihuana and 
shall have failed, after reasonable notice and demand 
by the collector, to produce the order form required 
by section 2591 to be retained by him, shall be presump- 

* The Clerk’s tile in this Court graphically illustrates this. Two months 
after appellant had been released on hail pending this appeal he was arrested 
on a charge of shooting at a former girl friend. He was committed to Gal- 
linger Hospital fora mental observation, but escaped and remained at large 
for about ten weeks until bond was revoked by this Court with the consent 
of counsel. 


9 


tive evidence of guilt under this section and of liability 
for the tax imposed by section 2590 (a). 

Section 1 (b) of the Marihuana Tax Act provides (26 U. S. C* 
323S (b)): 

The term “marihuana” means all parts of the plant 
Cannabis sativa L., whether growing or not; the seeds 
thereof; the resin extracted from any part of such plant; 
and every compound, manufacture, salt, derivative, mix¬ 
ture, or preparation of such plant, its seeds, or resin; 
but shall not include the mature stalks of such plant, 
fiber produced from such stalks, oil or cake made from 
the seeds of such plant, any other compound, manufac¬ 
ture. salt, derivative, mixture, or preparation of such 
mature stalks (except the resin extracted therefrom), 
fiber, oil. or cake, or the sterilized seed of such plant 
which is incapable of germination. 

Rule 41 (e). Federal Rules of Criminal Procedure, provides: 

Motion jor Return of Property and to Suppress Evi¬ 
dence .—A person aggrieved by an unlawful search and 
seizure may move in the district court for the district 
in which the property was seized for the return of the 
property and to suppress for use as evidence anything 
so obtained on the ground that (1) the property was 
illegally seized without warrant, or (2) the warrant is 
insufficient on its face, or (3) the property seized is not 
that described in the warrant, or (4) there was not 
probable cause for believing the existence of the grounds 
on which the warrant was issued, or (5) the warrant 
was illegally executed. The judge shall receive evidence 
on any issue of fact necessary to the decision of the 
motion. If the motion is granted the property shall be 
restored unless otherwise subject to lawful detention 
and it shall not be admissible in evidence at any hear¬ 
ing or trial. The motion to suppress evidence may also 
be made in the district where the trial is to be had. 
The motion shall be made before trial or hearing unless 
opportunity therefor did not exist or the defendant was 
not aware of the grounds for the motion, but the court 
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in its discretion may entertain the motion at the trial 
or hearing. 

SUMMARY OF ARGUMENT 

1. The agents, prior to seeking a search warrant, had re¬ 
liable information that appellant was a very big dealer in 
narcotics and that he kept his supply outside his apartment. 
They had had him under surveillance for six months. On the 
day they obtained the warrant they had been shown a com¬ 
paratively small supply of narcotics which had just been found 
concealed in a drain pipe immediately adjacent to appellant’s 
apartment. We submit that they had probable cause, under 
the doctrine of the Brinegar and Mills cases, to believe that 
other quantities of narcotics were probably being concealed in 
or about the apartment. 

The agents actually acted out of an abundance of caution in 
obtaining a warrant at all. Their information justified them 
in believing that appellant was concealing illegally imported 
narcotics and they might have arrested him immediately. 

Over and above the question of probable cause, appellant 
had no standing to ask that the two marihuana cigarettes, 
which the agents claimed they found in his apartment, be sup¬ 
pressed. He steadfastly denied that any marihuana had been 
seized. Since he denied a seizure he failed to bring himself 
within the scope of Rule 41 (e), F. R. Crim. P. Harvey vS 
United States, infra. 

2. The numerous alleged errors pertaining to the evidence 
are without merit. 

3. The numerous alleged errors pertaining to the instruc¬ 
tions are also without merit. 

ARGUMENT 

I. There was probable cause for issuance of the search war¬ 
rant. Moreover, appellant had no standing to challenge the 

seizure of the marihuana 

Appellant made timely motions to suppress 5 all of the 
evidence of alleged narcotics and of the alleged marihuana,” 


‘One of the motions was styled “Motion to Quash Search Warrant” (J. 
A. 44). A motion to quash the warrant was obviously futile at this stage, 
for the warrant had Ions since been executed and there was nothing left to 




11 


and the motions were renewed and reconsidered at trial (supra, 
pp. 3^£). In the motions, in counsel’s argument, and in ap¬ 
pellant’s own testimony, great care was taken to insist that ap¬ 
pellant had no interest whatsoever in the seized drugs (supra, 
pp. 2-7). He did indeed assert that the heroin had been 
“planted” in his apartment by the agents (supra, pp. 3, 4, 6). 
But as for the marihuana—he emphatically denied that he had 
ever had any in the apartment, or that he had seen the agents 
find any in a particular book, or that that particular book had 
ever been in the apartment, or that the agents had even shown 
him any marihuana on the day of the arrest (supra, p. 4). 
Appellant now argues (Br. 13-23) that the search warrant was 
invalid on the ground that the affidavit on which it was based 
contained nothing but hearsay and made no sufficient show¬ 
ing of probable cause for belief that a crime had been com¬ 
mitted. 

We respectfully submit that there was probable cause for 
the issuance of the warrant; that there was probable cause to 
arrest appellant even without a warrant; and that, over and 
above all this, appellant was without standing to challenge 
the seizure of the marihuana. 

a. The Existence of Probable Cause .—The test, by which the 
existence of probable cause for an arrest or a search is to be de¬ 
termined, has recently been redefined with great particularity 
in Brinegar v. United States, 33S U. S. 166. The Supreme 
Court there carefully pointed out that probable cause is. after 
all, a matter of probabilities, that the standard of proof re¬ 
quired for probable cause is far less stringent than the standard 
of proof required to establish guilt; and that nothing more is 
required to justify an arrest than that the circumstances 
known to the officer, by personal observation or by informa¬ 
tion. be such as would justify a man of reasonable caution in 
the belief that an offense had been committed. The Court 
said (33S U. S. at 173-176): 

quash. See IViichc and Thorite v. United Staten. Xos. 10993-10994, affirmed 
.Tune 19. 1932: and see the Government's treatment of such a motion in its 
briefs in tlieW;/r/ie and Garland cases. Of. also. United States v. MeXcil, 
Mun. Ct. A pp., Xo. 1237. appeal dismissed October 23, 1932. 
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[There is a] difference between what is required to 
prove guilt in a criminal case and what is required to 
show probable cause for arrest or search. * * * 

There is a large difference between the two things to be 
proved, as well as between the tribunals which determine 
them, and therefore a like difference in the quanta and 
modes of proof required to establish them. 

* * * * * 

* * * Guilt in a criminal case must be proved be¬ 

yond a reasonable doubt and by evidence confined to 
that which long experience in the common-law tradi¬ 
tion. to some extent embodied in the Constitution, has 
crystallized into rules of evidence consistent with that 
standard. These rules are historically grounded rights 
of our system, developed to safeguard men from du¬ 
bious and unjust convictions, with resulting forfeitures 
of life, liberty, and property. 

However, if those standards were to be made appli¬ 
cable in determining probable cause for an arrest or for 
search and seizure, more especially in cases such as this 
involving moving vehicles used in the commission of 
crime, few indeed would be the situations in which an 
officer, charged with protecting the public interest by 
enforcing the law. coidd take effective action toward that 
end. Those standards have seldom been so applied. 

In dealing with probable cause, however, as the very 
name implies, we deal with probabilities. These are 
not technical; they are the factual and practical con¬ 
siderations of everyday life on which reasonable and 
prudent men, not legal technicians, act. The standard 
of proof is accordingly correlative to what must be 
proved. 

“The substance of all the definitions” of probable 
cause “is a reasonable ground for belief of guilt.” 
McCarthy v. De Armit, 99 Pa. St. 63. 69, quoted with 
approval in the Carroll opinion. 267 U. S. at 161. And 
this “means less than evidence which would justify con¬ 
demnation” or conviction, as Marshall. C. J.. said for 
the Court more than a century ago in Locke v. Lmited 
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States, 7 Cranch 339, 348. Since Marshall’s time, at 
any rate, it has come to mean more than bare suspicion: 
Probable cause exists where “the facts and circum¬ 
stances-within their [the officers’] knowledge and of 
which they had reasonably trustworthy information 
[are] sufficient in themselves to warrant a man of reason¬ 
able caution in the belief that” and offense has been or 
is being committed. Carroll v. United States, 267 U. S. 
132, 162. 

These long-prevailing standards seek to safeguard 
citizens from rash and unreasonable interferences with 
privacy and from unfounded charges of crime. They 
also seek to give fair leeway for enforcing the law in 
the community’s protection. Because many situations 
which confront officers in the course of executing their 
duties are more or less ambiguous, room must be al¬ 
lowed for some mistakes on their part. But the mis¬ 
takes must be those of reasonable men, acting on facts 
leading sensibly to their conclusions of probability. 
The rule of probable cause is a practical, nontechnical 
conception affording the best compromise that has been 
found for accommodating these often opposing interests. 
Requiring more would unduly hamper law enforcement. 
To allow less would be to leave law-abiding citizens at 
the mercy of the officers’ whim or caprice. (Footnotes 
omitted and emphasis added.) 

Furthermore, the Court pointed out that the existence of 
probable cause for an arrest must be determined in all cases 
“by an act of judgment formed in the light of the particular 
situation and with account taken of all the circumstances.” 
33S U. S. at 176. As the Court said in the analogous case of 
United States v. Rabinowitz. 339 U. S. 56. 60. 63. the validity 
of any arrest or search must be determined solely by its reason¬ 
ableness in the light of the circumstances of that particular 
case. It is immaterial that the particular facts of the Brinegar 
case bear no resemblance to the facts of the present case. Fact 
situations vary to an almost infinite degree, and it is practically 
impossible to find two cases alike. The inquiry must always 
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be whether a reasonable man would have made the arrest or 
search under the existing circumstances. 

This Court has had these same question presented to it in 
numerous recent cases, all of them decided adversely to the 
position taken by appellant. See De Bruhl v. United States, 
No. 11.SS9; G Gorland v. United States, No. 11,275; 7 Harvey 
and Mann v. United States. Nos. 110S2—11.0S3; 8 Mills v. 
United States, No. 11.046; 9 and Wyche and Thorpe v. United 
States, Nos. 10.993--10.994. 10 In the Mills case this Court said: 

There is no question as to the governing principles of 
law. They have been clearly stated in United States 
v. Rabinowitz, 339 U. S. 56 (1950); Brinegar v. United 
States. 33S U. S. 160 (1949); and Carroll v. United 
States. 267 U. S. 132 (1925). The test is whether there 
was probable cause for the arrest. Were the facts and 
circumstances within the arresting officers’ knowledge 
and of which they had reasonable trustworthy infor¬ 
mation sufficient in themselves to warrant a man of 
reasonable caution in the belief that an offense has been 
or is being committed? Brinegar v. United States, 
supra, at 175; Carroll v. United States, supra, at 162. 
And the validity of the arrest and search must be de¬ 
termined by its reasonableness in the light of the cir¬ 
cumstances of the particular case. Brinegar at 176; 
Rabinowitz at 63. 

What. then, were the facts which the agent knew by personal 
observation and from trustworthy information at the time he 
applied for the warrant? He saw the two bottles of heroin cap¬ 
sules. lie had been informed by Dr. Goodwin and Bohrer 
that they had been found, shortly before, in the drain pipe on 
Bohrer's roof. There is nothing in the record to challenge the 
reliability of this information. He knew appellant, he knew 
that appellant lived in the apartment adjoining the drain pipe, 

" Affirmed July 3. 10.“>2. certiorari denied October 28. 1952. 

' Affirmed June 19. 1932. 

* Affirmed January 24. 1932. certiorari denied April 21. 1932. 

“ Affirmed April 24,1932. certiorari denied October f». 1932. 

10 Affirmed November 23. 1931. certiorari denied March 3. 1932. 
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and he knew that his office had been investigating appellant 
continuously for six months. He also had reliable informa - 
tion that appellant was a very big dealer in narcotics and that 
he kept his supply outside his apartment. (Supra, p. 2.) 
We submit that the warrant was not. therefore, issued upon 
mere suspicion, whim, or caprice. Since appellant was re¬ 
liably reported to be a very important narcotics dealer, and 
since a comparatively small supply had just been found con¬ 
cealed nearby his apartment. 11 the agent surely had good rea¬ 
son to believe that other quantities of narcotics were probably 
being concealed in other hiding places in. or in the near vicinity 
of. the apartment. The agent might, of course, have been mis¬ 
taken—which the subsequent discovery of the marihuana 
showed he was not! But the mistake would have been that 
of a reasonable man acting upon personal observation and re¬ 
liable information, for which the Brinegar case makes allow¬ 
ance. 

Appellant’s reliance (Br. 15-16) on Schencks v. United 
States, 55 App. D. C. 84, 2 F. 2d 185, is, therefore, inapposite. 
That was a case in which the officers obtained a search warrant 
solely upon the basis of information, the reliability of which 
they apparently could not guarantee, and the accuracy of which 
they apparently had made no effort to check by personal obser¬ 
vation. The officers had only a suspicion. They had no good 
reason, based either upon reliable information or upon personal 
observation, to believe that a felony had probably been com¬ 
mitted when they applied for the warrant. 

Furthermore, much of the language of the Schencks opinion 
is inaccurate and has been repudiated by the Supreme Court 
in Brinegar v. United States, supra, 338 U. S. at 174-175, foot¬ 
notes 12 and 13. For example, the Schencks opinion says that 
peace officers “unfortunately * * * are easily satisfied as 
to the guilt of an accused although having no legal evidence to 
convict.” 55 App. D. C. at 85-86 [emphasis added]. The im¬ 
plication is, and the case is frequently cited for the proposition, 
that no warrant should issue, and no arrest should be made, 

11 The mixture of heroin and milk sugar found in the drain pipe amounted 
to approximately 35 grains (J. A. 41). 
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but upon legal evidence. But it is clear from the Brinegar case 
that the rules of evidence have nothing to do with probable 
cause. The existence of probable cause is determined by a 
totally different standard. 

Appellant also argues that hearsay alone is insufficient to 
support the issuance of a warrant. In the first place, the agent's 
affidavit was, as we have already indicated, not based entirely 
upon hearsay, for it contained some items of personal observa¬ 
tion. Furthermore, despite the risk of appearing unduly repe¬ 
titious. we note again that under the rule of the Brinegar case 
it is not the type of evidence which justifies the issuance of the 
warrant, but the reasonable probability of the inference which 
the officer draws from the evidence he has collected. It has fre¬ 
quently been held that reliable hearsay is in itself sufficient to 
create probable cause. United States v. Li Fat Tong. 152 F. 2d 
650 (C. A. 2); M cities v. United States , 62 F. 2d ISO (C\ A. 9), 
cert. den. 2SS U. S. 616; United States v. Rogers , 53 F. 2d S74 
(D. X. J.); see also. Scgurola v. United States, 275 U. S. 106: 
Harvey and Mann v. United States, supra; United States v. 
Bitin' o , 1S9 F. 2d 716. 720-721 (C. A. 3); United States v. 
Heitner, 149 F. 2d 105.106 (C. A. 2), cert. den. sub norn. Cryne 
v. United States, 326 U. S. 727. 12 

Finally, we submit that the agent was acting out of an abun¬ 
dance of caution when he waited to obtain a search warrant 
before going to appellant’s apartment. With the information 
he had at hand he was fully justified in believing that appel¬ 
lant was probably guilty of a felony in concealing illegally im¬ 
ported narcotics (see 21 U. S. C. 174). He might, therefore, 
have arrested him immediately and without a warrant. De 
Bruhl v. United States, supra; Mills v. United States, supra; 
Harvey and Mann v. United States, supra; Newyahr v. United 
States, S5 U. S. App. D. C. 3S4. 177 F. 2d 65S, cert. den. 33S 
U. S. 936. And having arrested him in the apartment he was 
justified, as an incident to the arrest, in searching the immediate 
surroundings for the fruits and instrumentalities of the crime. 

12 Appellant argues also (Br. 20-23) that the seizure of the marihuana 
whs improper because it was not specifically enumerated in the search war¬ 
rant. The argument is clearly without merit. United States v. Rabinoxcits, 
339 U. S. 56; Harris v. United States, 331 U. S. 145; Afarron v. United States, 
275 U. S. 193. 
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Rabinowitz v. United States, supra; Harris v. United States, 
supra. 

b. Standing to Challenge Seizure of the Marihuana. —As we 
have seen above, appellant claimed that there was an illegal 
search of his apartment. He also claimed that the heroin had 
been “planted” there by Bohrer at the instigation of the agents. 
But he steadfastly denied that any marihuana whatsoever had 
been seized in his apartment or that he had even seen any on 
the day of the raid. It may be conceded, though purely for the 
purposes of argument in this case, that appellant's allegations 
were sufficient to give him standing to raise the issue of sup¬ 
pression as to the heroin. We submit, however, that he had no 
standing to ask suppression of the marihuana, and that this 
aspect of the case is controlled by this Court's decision in 
Harvey and Mann v. United States, supra. There the trial 
court had refused to suppress two fake police badges seized from 
the persons of the defendants at the time of arrest. The de¬ 
fendants. instead of claiming any right in the badges, doggedly 
denied ownership and denied that the badges had even been 
seized from their persons. This Court held that they had no 
standing to object to the seizure. See also Gorland v. United 
States, supra. 

The rule which permits a defendant to obtain the return or 
suppression of evidence illegally seized is a rule of evidence. It 
is not a constitutional right. And it is not a punitive measure 
designed to keep the police in hand. Connolly v. Medalie, 
5S F. 2d 629, 630 (C. A. 2). It is only one of a number of 
remedies which the law provides for the vindication of per¬ 
sonal rights guaranteed under the Fourth Amendment. Wolf 
v. Colorado , 33S U. S. 25. Furthermore, it is a personal remedy, 
which can only be asserted by one whose rights of security in 
person or property have been violated by the illegal search and 
seizure. 13 It would seem to follow inevitably that the remedy 

13 All the Courts of Appeals have so held. Laye/xr v. United States, 159 
F. 2d 245. 246 (C. A. 2), certiorari denied, 331 U. S. 858; Grainger v. United 
States. 15S F. 2d 236, 237 (C. A. 4) ; Hall v. United States. 150 F. 2d 281, 
2S3 (C. A. 5), certiorari denied, 326 U. S. 741; Gibson v. United States, 149 
F. 2d 3S1, 384 (C. A. D. C.), certiorari denied sub nom. O'Kelley v. United 
States, 326 U. S. 724; Matthews v. Correa, 135 F. 2d 534, 537 (C. A. 2) ; 
Kitt v. United States, 132 F. 2d 920, 921-922 (C. A. 4) ; United States v. 
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is only available when the evidence sought to be suppressed 
has been obtained by the illegal search. In other words, a 
defendant, in order to have standing to move to suppress, must 
show that there was both a search and a seizure. “Indeed, 
the exclusion of evidence is a remedy which directly serves 
only to protect those upon whose person or premises some¬ 
thing incriminating has been found.” Wolf v. Colorado, supra, 
33S U. S. at 30-31. An unconstitutional search is entirely im¬ 
material in a criminal case unless the Government's evidence 
was obtained as a result of the search. The language of Judge 
Learned Hand in Connolly v. Medalie, 5S F. 2d 629. 630 (C. A. 
2), could well be adopted in the present case: 

Men may wince at admitting they were the owners, 
or in possession of contraband property; may wish at 
once to secure the remedies of a possessor, and avoid 
the perils of the part; but equivocation will not serve. 
If they come as victims, they must take on that role, 
with enough detail to cast them without question. The 
petitioners at bar shrank from that predicament; but 
they were obliged to choose one horn of the dilemma. 

Since appellant was invoking a judicial remedy controlled 
by a rule, he was obliged to bring himself within the scope of 
the rule. Rule 41 (e) of the Federal Rules of Criminal Pro¬ 
cedure provides that a “person aggrieved” by an unlawful 
search and seizure may move to suppress “ anything so ob¬ 
tained.” Appellant, like Harvey and Mann, failed to meet 
the requirement insofar as the marihuana was concerned, since 
neither in the motions to suppress nor during the trial did he 
claim or admit that the two cigarettes he sought to suppress 
had been seized in the course of the allegedly illegal search. 

Reiburn, 127 F. 2d 523, .726 (C. A. 2) ; Ingram v. United States, 113 F. 2d 
066, 967-06S (C. A. 0) ; Leicix v. United States, 02 F. 2d 032, 033 (C. A. 10) ; 
Itushouse v. United States, 67 F. 2d S43. 8-14 (C. A. 6) : Kelley v. United 
States, 61 F. 2d S43. 843-846 (C. A. S) ; Connolly v. Medalie, 58 F. 2d 620, 
630 (C. A. 2) ; Shore v. United States. 40 F. 2d 519. 522 (C. A. D. C.), cer¬ 
tiorari denied. 283 U. S. S65: Chepo v. United States, 46 F. 2d 70 (C. A. 3) ; 
Winslett v. United States, 43 F. 2d 338, 350 (C. A. 10) ; Holt v. United States, 
42 F. 2d 103, 105 (C. A. 6) ; Graham v. United States, 15 F. 2d 740, 742 
(C. A. 8) : Klein v. United States, 14 F. 2d 33, 36 (C. A. 1) : Hayicood v. 
United States, 268 Fed. 795, S03-S04 (C. A. 7), certiorari denied, 256 U. S. GS9. 
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II. The alleged errors pertaining to the admission of evidence 
and the sufficiency of the evidence are without merit 

a. It was Proper to Permit Agent Pappas to Identify the Sub¬ 

stance in the Cigarettes as Marihuana. —It is argued that the 
Government was compelled to prove the presence of marihuana 
by chemical analysis, and that it was improper to permit Agent 
Pappas, who admitted he had no training in chemistry, to 
characterize the cigarettes as “marihuana” (Br. 23-25). How¬ 
ever, Agent Pappas testified that he recognized the cigarettes 
as marihuana because of his previous experience as a narcotics 
agent (J. A. 12). And even conceding, for argument's sake, 
the validity of the contention that the presence of marihuana 
must be shown by scientific means,’'* that scientific indentifica- 
tion was abundantly provided by the subsequent testimony of 
the Government chemist, Young (J. A. 15-17). Appellant 
has not chosen to include in the record the direct testimony of 
the chemist (R.-). but that portion of the cross-examina¬ 

tion which is included shows how unequivocally Young identi¬ 
fied the substance in the cigarettes as marihuana. In view of 
the overwhelming weight of the scientific testimony by Young, 
appellant certainly cannot have been prejudiced by the agent’s 
previous characterization of the substance. 

b. It Was Proper to Permit the Recall of Agent Andrew to 
the Strnid. —Agent Andrew was the first witness to testify (J. 
A. 6) and after he left the stand he remained in the courtroom 
as a spectator. At the conclusion of the Government’s case 
he was recalled simply to identify the two cigarettes specifi¬ 
cally and to state that he had seen no tax stamp on them (J. A. 
20). It is argued that this was prejudicial error (Br. 25-26). 
Appellant did not request that the agent be required to leave 
the courtroom after he had finished his testimony; he does not 
allege that the agent changed his original testimony in the 
slightest degree as the result of listening to the other witnesses; 

14 The presence of the substance may he determined with a considerable 
decree of accuracy by one who has had experience with it. See the record 
in Roberts v. United States, Nos. 10,535-10,539, at pp. ITS, 212-213, 277-278; 
and see the Government’s brief in that case, p. 29. Counsel’s attack in his 
cross-examination of the agent was directed against the agent’s lack of 
chemical training (It. 57-5S), instead of against his practical experience 
with marihuana. 
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and he does not specify the slightest injustice resulting from the 
agent’s return to the stand. We submit that the argument is 
patently frivolous. It rests within the sound discretion of the 
trial judge to permit the recall of a witness at any time in the 
interests of justice. 

c. The Identification of the Marihuana Was Overwhelm¬ 
ing .—It is urged that the chemist. Young, failed satisfactorily 
to identify the substance in the cigarettes as taxable marihuana 
(Br. 26-2S). We fail to see how appellant can hope to sustain 
such an argument when as we have already pointed out (supra, 
p. 19), he has neglected to include the chemist’s direct tes¬ 
timony in the present record. Furthermore, that portion of 
the cross-examination which has been included (J. A. 15-17) 
makes it clear that Young tested the substance scientifically 
and determined that the greatest part of it came from the 
leaves of the plant Cannabis sativa L. and was therefore taxable 
marihuana under the provisions of 26 U. S. C. 2590 (a), 
323S (b). 

d. It Was Unnecessary for the Government, to Prove Venue .— 
Appellant was charged with illegally receiving the two mari¬ 
huana cigarettes. The statute involved. 26 U. S. C. 2593 (a) 
(supra, p. 8), makes possession presumptive evidence of guilt. 
Appellant, relying on two old cases, 15 argues (Br. 28-29) 
that the presumption does not extend to venue, and that the 
Government failed to prove this essential element. 

Whatever authority the Brightman and Donaldson cases 
possessed disappeared with the decision of the Supreme Court 
in Casey v. United States . 276 U. S. 413 (192S). in which a con¬ 
viction based upon a similar presumption was sustained al¬ 
though the Government had offered no evidence to prove either 
venue or unlawful purchase. This Court has relied upon the 
Casey case in disposing of the exact contention now raised 
by appellant. In Frazier v. United States, 82 U. S. App. D. C. 
332, 163 F. 2d S17, affirmed 335 U. S. 497, this Court said 
(82 U. S. App. D.C. at 333): 

Briglitmnn v. United States, 7 F. 2d r>32 (C. A. S. 1025), and Donaldson 
v. United States. 23 F. 2d ITS (C. A. S. 1927). 
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Appellant contends that there was no evidence that he 
'purchased the drugs, or that he acquired them in the 
District. There was no direct testimony on either point 
but none was necessary. The statutory’ “prima facie 
evidence” clause, quoted above, covers both the fact of 
purchase and the place of purchase. * * * 

See also Goode v. United States, SO U. S. App. D. C. 67. 149 
F. 2d 377; Killian v. United States, 5S App. D. C. 255, 29 F. 2d 
455; Acuna v. United States, 74 F. 2d 359 (C. A. 5). 

e. It JFos Unnecessary that the Demand for an Order Form 
he Made Prior to Indictment. —The statutory presumption in 
favor of the Government arises when proof has been adduced 
to show that the defendant had marihuana in his possession 
and that he failed to produce the required order form upon 
demand by the collector. See 26 U. S. C. 253 (a), supra, 
p. 8. The deputy collector testified that on February 12, 
1951, he made such a demand upon appellant (J. A. 17-18). 
He also testified that this occurred “after the arraignment” 
(J. A. 1S-20, 2S). Since the indictment was not returned 
until February 26, 1951, the witness was obviously speaking, 
not of the actual arraignment on the indictment, but of ap¬ 
pellant’s appearance before the United States Commissioner 
for preliminary hearing and commitment. But appellant now 
argues, (Br. 29-31) on the strength of the witness’ broad use 
of the term “arraignment”, that the case must have been pre¬ 
sented to the Grand Jury before the demand had been made 
for the order form. The argument is manifestly frivolous, 
since there is nothing in the record to support the contention 
that the demand was not made prior to the presentation of 
the case to the Grand Jury. 

Furthermore, it would be immaterial if the demand had been 
made after indictment, since the offense prescribed by the 
statute is the acquisition of marihuana without payment of 
the tax, and failure to produce the order form is only a means 
of proof, not an element of the offense. This Court has so 
held in Cratty v. United States, S2 U. S. App. D. C. 236, 164 F. 
2d S44, S49, and it brushed aside without comment a similar 
contention in Roberts v. United States, supra. 
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III. The alleged errors pertaining to the instructions are 

without merit 

a. The Trial Court Committed Xo Error in Refusing the 
Five Requested Instructions. —Appellant submitted seven 
written prayers for instructions, of which the first five (J. A. 
48-49) were denied (J. A. 36-37). Appellant now argues 
(Br. 32-36) that all five should have been granted. 

The first request (J. A. 4S) was. insofar as it can be deci¬ 
phered. that the jury be instructed that they could not convict, 
unless they were satisfied from the evidence that appellant was 
a transferee of the marihuana and that the person who had 
transferred it to him had not paid the tax. In addition to being 
so badly drawn as to be almost unintelligible, the requested in¬ 
struction is clearly incorrect in view of the statutory presump¬ 
tion. Once the Government had proved possession the other 
elements of the offense could be inferred in the absence of a 
satisfactory explanation by appellant. Frazier v. United 
States, supra; and see supra, pp. 20-21. 

The second request (J. A. 4S) was apparently intended to be 
a definition of marihuana. Unfortunately, it was phrased in 
such a way that it was not even a complete sentence, and it 
was necessarily denied. The trial court carefully explained to 
the jury (J. A. 25) all the essentials of the offense charged by 
the third count, using and explaining the language of the statute 
(26 U. S. C. 2593 (a), supra, p. S) which appellant had vio¬ 
lated. If appellant desired a further definition of the term, 
“marihuana”, he should have requested it in the proper man¬ 
ner. Since the only scientific testimony as to the nature of the 
substance in the cigarettes was that of the Government’s chem¬ 
ist, Young, and since that testimony indisputably established 
that the substance came from the taxable leaves of the mari¬ 
huana plant (supra, p. 6), we fail to see how’ appellant w’ould 
have profited even if the statutory definition contained in 26 
U. S. C. 323S (supra, p. 9) had been read to the jury. 

The third request (J. A. 4S) was that the jury be told that 
they were not bound by the opinion of the expert w-itness, 
Young, but that they should give it such weight as they saw fit. 
But Young was not w’hat is technically known as an “expert 
witness”, summoned to express an opinion upon a hypothetical 
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question. Young had examined, microscopically and chemi¬ 
cally, the substance in the cigarettes, and he was testifying as 
to his own personal observations, not as to his opinions. The 
requested instruction was not justified by the evidence, and the 
testimony of Young was adequately covered in the court's gen¬ 
eral instruction as to the credibility of the witness (J. A. 24). 

The fourth request (J. A. 49) was that the jury be instructed 
to find appellant not guilty if they found that the deputy col¬ 
lector had failed to make a demand upon him for an order 
form before the indictment. We have already demonstrated 
that this is not the law- (supra, p. 21). 

The fifth request (J. A. 49) was that the jury be instructed 
that, if they found that any prosecution witness had shown 
bias against appellant, they could disregard his testimony en¬ 
tirely. But there was nothing in the record to indicate that 
the agents were personally biased or prejudiced against appel¬ 
lant. The request for the instruction w’as based upon appel¬ 
lant’s own testimony to the effect that the agents said to him, 
after they had entered the apartment, “We got you. We are 
going to get you and keep you.” But these remarks do not, 
without more, indicate any personal animus against appellant 
or any intention to charge him unjustly. They indicate merely, 
when regarded in themselves and in the light of the record, that 
the agents, who had information that appellant was the largest 
white narcotics dealer in Washington and who had been in¬ 
vestigating him for six months, had an interest, and a clearly 
proper interest, in arresting appellant and successfully prose¬ 
cuting him. This interest of the agents in the outcome of the 
case, as distinguished from personal bias or prejudice, the trial 
court called to the attention of the jury by giving the usual 
instruction (J. A. 24). As for appellant’s claim that the agents 
“planted” the narcotics in his apartment, a claim which he 
withdrew* in the trial court as soon as he had advanced it 
(supra, pp. 5, 6-7), suffice it to say that he could offer no reason 
whatsoever why the agents should have made an attempt to 
“frame” him (supra, p. 8). 

The trial court was under no duty to reframe these erroneous 
instructions. Caminettiv. United States, 242 U. S. 470; Borum 
v. United States, 61 App. D. C. 4, 56 F. 2d 301, cert. den. sub 
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nom. Logan v. United States. 2S5 U. S. 555. And. even when a 
correct instruction is presented, the trial judge need not follow 
the precise language requested It is the function of the trial 
judge to compose and edit the charge, and he should be left free 
in the exercise of this function so long as his instruction com¬ 
plies with the law. Maragon v. United States, Xo. 10.62S, de¬ 
cided October 23. 1950, footnote 3. Finally, appellant failed to 
renew his objection to the omission of these requested instruc¬ 
tions at the conclusion of the court’s charge (J. A. 26-27) and 
is now foreclosed from assigning the omissions as errors. Rule 
30. Federal Rules of Criminal Procedure; Villaro?nan v. United 
States, Xo. 10.469, decided July 24. 1950; Coates v. United 
States. Xo. 10.547. decided October 16.1950; Lanham v. United 
States. Xo. 10,612. decided Xovember 2. 1950. 

b. The Trial Court's Instructions to the Jury Were Adequate 
and Correct. —Appellant contends (Br. 36-42) that the in¬ 
structions given were erroneous in several respects—that the 
trial judge failed to give adequate definitions and explanations 
of the offense involved, reasonable doubt, and the presumption 
of innocence; that the court’s comments on the evidence were 
prejudicial; and that the court should not have told the jury 
that possession of marihuana and failure to produce an order 
form constitute “ positive ” evidence of guilt. Xone of these 
alleged shortcomings were properly brought to the attention 
of the trial court at the conclusion of the charge. The only 
objections raised at that time were that the jury should have 
been instructed to consider the lack of evidence as well as the 
evidence before them; that the interest of appellant had been 
unduly stressed; that the jury should not have been told that 
they could 'presume guilt from possession of marihuana; and 
that they should not have been told that they should find 
appellant guilty if they believed the officers (J. A. 26-27). 
Since none of the present contentions were then raised they 
cannot now be assigned as error. Villaro?nati v. United States, 
supra. 

Furthermore, none of the alleged errors has any substantial 
basis. For the most part they are mere general allegations, 
with no attempt to specify wherein the charge was inadequate. 
It is alleged, (Br. 36) that there were no adequate definitions 




of reasonable doubt, presumption of innocence, and the statu¬ 
tory* offense involved. In the absence of any specific com¬ 
plaint we fail to perceive any inadequacy in the trial court’s 
treatment of reasonable doubt and the presumption of inno¬ 
cence (J. A. 23-24). And. as we have previously shown (supra-, 
p. 22), the trial judge explained the essentials of the of¬ 
fense in the language of the statute and amplified this by 
explanations of his own (J. A. 24-25). If a definition of 
marihuana was desired in addition it should have been properly 
requested. Similar complaints about similar instructions were 
rejected by this Court in Contes v. United States, supra -, and 
Roberts v. United States, siipra. It is also urged (Br. 40-41) 
that the trial judge's comments on the evidence were prejudicial 
to appellant, but no argument is made to show wherein spe¬ 
cifically appellant was unjustly prejudiced. There can be 
no doubt of the right of a federal judge to “guide and assist” 
the jury in its consideration of the evidence. Billed v. United 
States, No. 10,525, decided August 2.1950. And the trial judge 
pointed out to the jury that his comments were not binding on 
them (J. A. 23). 

The only specific complaint made about the instructions is 
that the court erred in telling the jury that failure to produce 
an order form constitutes “positive evidence of guilt” (Br. 41- 
42). What the court told the jury was that possession of 
marihuana and failure to produce an order form was “positive” 
evidence of guilt (J. A. 25). The statute (26 U. S. C. 2593 (a), 
supra, p. 8) provides that this shall constitute “presump¬ 
tive evidence of guilt”. Under the facts of this case we submit 
there can have been no possible injury to appellant. The court 
did not say, as appellant implies, that the evidence was “con¬ 
clusive’’. Any affirmative evidence pointing toward guilt is, 
of course, “positive”, as opposed to negative evidence which 
simply refutes the defendant’s defenses. Had appellant sought 
to overcome the effect of the statutory presumption by offering 
an explanation of his possession of the drug and lack of an 
order, he might possibly have had some ground to ask the trial 
judge to substitute the word “presumptive” for “positive”. 
But he did not try to explain. He simply denied possession. 
He, therefore, left the Government’s prima facie case unan- 
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swered and took his chance on a duel of credibility between 
himself and the agents. Under the circumstances we submit 
that the interchange of language was immaterial. 10 


CONCLUSION 


We respectfully submit that the conviction should be 
affirmed. 

CHARLES M. IRELAN, 

United States Attorney. 

JOSEPH M. HOWARD, 

Assistant United States Attorney. 


Of Counsel: 


HAROLD F. BACON, 

Attorney, Department oj Justice. 


’"Appellant also argues that the prosecutor was unfair in his closing 
argument to the jury i Hr. 31-32). and that the trial court erred in refusing 
to allow defense counsel adequate time for his argument (Br. 43—14 1 . 
Since counsel for appellant has not seen fit to have his own argument tran¬ 
scribed and included in the record on appeal (It. 103) we submit that nei¬ 
ther of these arguments can he sustained. No one can tell whether the time 
allowed was adequate without knowing what defense counsel actually said. 
By the same token it is imiKJssihle to tell whether the prosecutor was unfair 
since his concluding argument was obviously devoted to a reply to defense 
counsel's missing argument (R. 103-107). 
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